2014 International Law Student Mediation Tournament

Round 2

General Information for Both Parties and the Mediator

The Custody Dispute
A 3-year-old girl at the center of an international custody dispute boarded a plane to Sweden last month after a federal judge ruled that her mother was violating a treaty by keeping her in Illinois.  Linnea Andersen left on a morning flight from Chicago with her father, Magnus Andersen.  Andersen's ex-wife and Linnea's mother, Raina Andersen, did not leave with them.

Magnus Andersen filed a federal lawsuit in November in Illinois alleging that his ex-wife never returned after leaving Sweden in May 2013 on what was supposed to be a 90-day visit to see her mother in Pleasantville, a nearby town.

A federal judge sided with him, ruling that Raina Andersen had wrongfully kept their daughter in the U.S. since last August in violation of the 1980 Hague Convention on the Civil Aspects of International Child Abduction. The treaty, which outlines child custody rules between countries that sign the agreement, was signed by the U.S. in 1988 and by Sweden in 1989.

Linnea had not lived with her father in almost a year, although he had come to Illinois to see her and to await the outcome of the court fight.  “I have been in Chicago for 118 days, waiting to board a plane with my daughter and go home," Andersen said. "My life, which has been on hold for the entire time, can finally resume and Linnea will be able to celebrate her fourth birthday at her home in Sweden."

Raina Andersen said that her daughter was upset at having to leave her mother and clung to her. She said her ex-husband had agreed to allow her and their daughter to move to Illinois, but Magnus Andersen denies that claim. She said she's now in debt from paying for her attorney but that she will continue to try to get custody of her daughter. She said parting with her daughter was "terrible, traumatic and a travesty" for the girl.

The federal judge issued the ruling last month ordering the mother for the second time to return her daughter to Sweden. The judge pointed out that Raina Andersen had taken her daughter from the only country where the girl had ever lived.

The judge allowed the mother to appeal but ultimately found that none of the new evidence she submitted was compelling enough to overturn his earlier ruling. He said allowing further delays wouldn't be fair to the girl's father, who had been staying in Illinois because of the custody fight. He said Raina Andersen had the option of returning with her daughter to Sweden, where her father now has sole custody.

The parents had joint custody in Sweden before Raina Andersen left the country. After the judge's ruling that ordered the child be returned to Sweden, Magnus Andersen filed for a modification of their custody agreement in a Swedish court.

Under the international treaty, custody is decided in the nation from which it originated.
In order to avoid future disputes of this nature, the parties have agreed to mediation in the hopes that they can reach an agreement to govern future visits, and maybe even a return to joint custody.
[Note:  The parties to this dispute may be played by either men or women. If Magnus is played by a woman, she should use the name Anna.  If Raina is played by a man, he should use the name Stefan.  If both parties are the same gender, assume that they were legally married.]
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You are devastated by this turn of events.  You really love Linnea, and want her to live with you in your new country.  You have dual citizenship, since your father is American and your mother is Swedish.  They live in Illinois. You do recognize that you could have handled this whole situation better, and that just keeping Linnea in the US may not have been the wisest move.  But you never really thought Magnus/Anna would go to court like this and take custody away from you.  What will it take for Magnus/Anna to agree to return to a joint custody arrangement?  You want to be consulted on important issues involving Linnea’s health and welfare.


Linnea’s birthday is in April, and you would really like to be there for the birthday.  You recognize that there is pretty much no way Magnus/Anna will let you bring Linnea to the US for her birthday, but will s/he at least let you spend some time with Linnea if you go to Sweden?  Since you are short on cash from all the legal battles, it would be great if Magnus/Anna could help with the cost of such a trip, but that seems unlikely.  You would settle for an agreement that you could spend half the day with Linnea.


Going forward, you want Linnea to spend summers with you.  What would Magnus/Anna want from you to allow that to happen?  You are willing to offer any reassurance you can that something like this will never happen again.  You would also like Magnus/Anna to agree that when she reaches an appropriate age, Linnea should be able to decide where she wants to live.  You think 10-12 might be an appropriate age, and you would promise not to pressure her.  


You would also like to work out an arrangement for holidays—Christmas, Easter, Thanksgiving, etc.  Thanksgiving is not celebrated in Sweden, of course, so there is no conflict there, except making the travel arrangements, and dealing with school schedules once Linnea is in school.  You would like to alternate Christmas and Easter each year, with Linnea traveling to the US when she spends the holiday with you.  You would like to split the cost of such trips with Magnus/Anna if s/he will agree to that.  


Finally, you would like Magnus/Anna to agree that you can spend time with Linnea any time you go to Sweden, so long as you give some notice—maybe two weeks or more?  In the short run, you recognize that Magnus/Anna will want to impose some conditions on such trips to avoid the possibility of you leaving the country with Linnea, though you really have no intention of ever doing that again.  Hopefully, over time you can rebuild Magnus/Anna’s trust in you.

Once you work out an arrangement o pay your legal bills, your finances should be back on track.  You can borrow some money from your parents if necessary.
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You are still furious about this whole thing.  You trusted Raina/Stefan, and look what that got you.  That said, Linnea does love her mother/father and misses him/her.  She has talked about wanting Raina/Stefan there for her birthday in April.  You are willing to allow Raina/Stefan to spend some time with Linnea on her birthday, so long as Raina/Stefan can get to Sweden.  You would insist that Raina/Stefan leave his/her passport with you, and obviously you would keep Linnea’s passport.


Going forward, you don’t want to keep Linnea from spending time with Raina/Stefan, but it will be a good long time before you allow Linnea to travel to the US without you.  Your primary goal in this mediation is to obtain reassurance that future visitation will be worry-free.  You’re certainly not willing to discuss any change in the custody arrangement at this time, but you will discuss the possibility of change in a year or two if things go well in the meantime.  And you will always talk to Raina/Stefan about really important issues involving Linnea.


You expect that Raina/Stefan will want Linnea to travel to the US for summers and some holidays.  For this summer, you will agree to no more than three weeks, which is your vacation time, and you will be accompanying Linnea and hanging on to her passport while she is in the US.  You would not interfere with the visit, so long as Raina/Stefan allows you to speak with Linnea regularly.  For the future, you will agree to alternate holidays (Christmas and Easter—you don’t care about Thanksgiving, since it is not celebrated in Sweden), and to summer visits, so long  as the birthday visit (if there is one) and the summer go well.

The original joint custody arrangement did not contemplate any financial support for either party—both parents work and are generally well off, though you understand that Raina/Stefan has done him/herself some financial damage with all this foolishness.  Unless you are really convinced that the only way for Linnea to spend time with Raina/Stefan is for you to help financially, you see no reason to change those arrangements.  If you work out an arrangement to split holidays with Raina/Stefan, you would also split the cost of Linnea’s travel.  You would pay for one such trip each year.

You expect that Raina/Stefan may also want to visit Linnea in Sweden, especially while you are evaluating whether s/he can be trusted.  This is fine with you, as long as you get at least two weeks and preferably a month’s notice she is coming, and can veto any trips that are really badly timed—like if you have plans to be somewhere else at the time.  You would keep Linnea’s passport during any such visits, at least for the short term.


You are aware that Raina/Stefan wants Linnea to live in the US, and that s/he even seems to think you agreed to that, which confuses you—you cannot imagine what you said that gave her that impression.  You think that decision should be up to Linnea, but she is much too young to make it now—maybe when she is 11 or 12, or getting ready for high school.
